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t the same time the 115,
government is forcefuily
reminding the Chinese
government of the need to skfeguard
civil libenies in Hong Kong, we are
o she verge of modifying the Bifl of
Righis to limit freedom of exprossion
in the United Slates for the first dase
i var hiztory.
Demonxiraors who
o i conmmentsl KyHh-
bois [rom the cenler of
East Germnts srd Roma-
nian flags prior i e (2l
of the Iroe: Curtain com-
mitted crimes agains

ing. which is all but noncaisiont in Amer-
e Ebe Inceed, suahies indicaie thm in
ali of Amercan historyfrom the adop-
tion of the U.S. fag i 1777 through the
Suprene Coat'’s 1989 decision in Texar
o Jowesonihere were onty 45 reporied
incidenis of Nlag burning. Moreover, most
flag-tusrners can be sucoessiutly prose-
cukd sncler lswe refating o breach of
pesce or inciting violencew.ail fulty

The proposed
flag desecration

freedom-loving Amer-
icans justifiably ap- amandme“t
plauded their brave
actions. I we wish 1o
mainiain our mors) desecrates

stalure in matters of
lwuman righes, il is essen-
tial that we remain fully
open 1o political dissenz,
regardiess of the un-
popular form it fakes..-
even dispasagement of the ULS, fag.

Yot on June |2, the U.S. House of
Reprosesitistives H.R.L. Res, 54,
an smandment to \he Constitalion
allowing Congress o peohibit Mag dese-
cration, Should the amendment roceive
similar support in ihe Senaie and ihe
states, we will have joined rmnks with
countrics such gy China, iran, and Haiti
and ihe regimes of the former Soviet
LUnion and South Africs.

The Mag desecmmation amendtment re-
sponds to 4 pereeived problem, fag bum-

Rep. Jahn Conyers In of Michigan is
the ranking Democrar on the Houxe
Judiviary Crersiitee.

the Bill of Rights.

Ironically, the flag desecrstion
amendment wisl ot even achieve the
Sponsrs’ stited pupose: D protect the
11.5. fiag sand honor America's voter.
ans. History has taught va thar simtinr
remricsive legisiation merely encour-
asges mare flag buring in sa sifon 0
protest the jaw ilself, and 2 vaguely
wonded constitutional amendinent wilt
sorely incite such efforts many times
over, Rather than protecting the flag, an
amendment with mersly serve 1o dis-
honor the Constilgiion and compro-
mise the very ideals our nation was
founded on.

SEE DESECRATION, PAGE 24
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DESECRATION FROM PAGE 27

Nor is the demand for x flay desecration
amendmetit among American cilizens ner-
iy as great as some polls might suggest.
Alhough the majority of Amencans mitial-
Iy support such an apsendment, they oppose
it onee they understand ity impact o the
Bill of Rights. in & 1993 Peter Hart pofl, 64
percent of regisiered voters surveysd said
they were i1 favor of sach an armencinent,
But when those same voiers were asked
their opinion i they knew the mnandment
would be the first o restrigt freedom of
speech and freedom of political protest, sep-
poret plurnrnezed to 38 percent,

WRONG, WRONG, WRONG

The flag desecration amendmens is
wTONE A8 A master of principie, as & matter
of precedent, and a5 & maner of pracuce.

A maiter of primeipie. The wue et of
any nation's commitment to freedom of
cxpression lies in its ability to protect
unpopiilar expression, such as fleg desocm-
tion. fn 1929, Justice Oliver Wendell
Hobmes wrote that i1 was the most impera.-
tive pnincipie of our Constitetion that it
profects not just freedom for the thought
and cxpression we agree with, bot “free-
dom for the thought we hate.”" Justice Rob-
ert Jackson explained it cioquently 14
years later in West Virginie Stare Board of
Education v. Barnene:

Freedom 1o differ is not fimited to things

that do not mater much. That would be »

mere shadow of freedom. The test of its
substance is the right to differ as to things
that 1ouch the heart of the existing order.

H thers is any fixed siar in oor coostin-

tionzi consweiiaton, it §s that no official,

high or pesty, can prescribe what shall be

orshodox in politcs, natonalism, religion
or other matters of opinion.

‘There can be no doobt thar symbolic
speech reisting lo the flag fails squarciy
within the ambit of traditionally protecied
spesch. Our nazion was boes in the deamst.
it symbuolic speech of the Boston Tea Panty,
and our courts have iong recognized that
e:pwsslve speech associsied with the flag

under the First Amendment.

Beginning in 1931 with Siromberg v.
California {overnaming & sute staute that
prohibited the display of a "red flag™) and
conmtinuing throngh the mid-1970s with
Smith v. Goguen snd Spence v. Washingion
(overtuming convictiona involving wearing
2 fieg patch and aiiaching = peace sign 10
the fiag), the Supreme Count hss consis-
tently recognized shat flag-reisad expres-
sions i entitled 1o constitutional protection,
Trddeed, when Teszs v Johnion machad lhz
high court in the isic 1980s, the stare of
Texas reedily scknowiedged that Gregory
Johnson's conduct in buming a LS, fsg
outside the Republican Nationsi Con-
vention in Dallas constiluted symbelic
speach subject to protection under the First
Amendment. Thoze who seek 10 justify
H.RJ. Res. 54 on the grounds thet flag
desecration does not constitute “speech™
are therefore denying decades of well-
understood Suprere Court decisions,

While most Americans depiore the
burning of & U.S. flag in hatred, we must
recognize that it is our allowance of this
condugt thas reinforces the sirength of
the Constilution. Az one federa! judge
wrote in a 1974 flag-burning case, “the

Disgracing the Flag
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while ‘patriots’ who famper with the flag
ame overipoked ™ Whitney Smith, director
of the Flag Research Center, has furiher
observed that commercial mivane of (e
ag has been “mene caientive than iz mis-
use by lellists of sludenix, but $hix ia over-
looked because the business inicresos ore
part of the establishment”

A matier of precedent, |If we spprove
H.R.J. Res. 34, it is unlikely 1o be the last
time that Congress acts to reswrict our First
Amendment liberties. Ax Charles Fried,
Presicert Ronald Resgan's solicitor gener-
af, testified in 1990

Principles are not (hings you can safely

violate “just this once.” Car we not just

this once do an injustice, just this once
betray the spirit of liberty, just this once
break faith with the taditions of free
cxpreasion that have been the giory of
this pation? Not safely, amt without
endangering our immortaf soul 23 a
nation. The mar who says you can
meke on exception to 8 principle, docs
not know what a principic is; just as the
man who says that ondy this orec ict's
make 2+2=5 docs nut kaow whal i is

o coseaL,

Adoption of the fizg dezccration
arnedment will disminish and erivialize
uur Conatitution. If Cungn:n hegins 1o
second-guess the courts” authority con.
ceming matiers of free speech, not only
wilf we bo carving an wwikward
nto a document designed o fast for the
ages, but we will be yndermining the: very
structute created under the Constitution to
prodect our rights. This is why lames
Madison wamed apainst using the amend-
ment process (0 Comeci every perceived
constitutionn] defect, pariculariy concem-
ing issues that inflame public passion.
Conscrvative iegal scholar Brace Fein
emphasized the same concern when he
testified a1 the 1995 House Judiciary hear-
ings during an carlicr atternpt to pass &
flag desecration amendment:

While i believe the Jokfnror and Elch.

semr decisions [overtuming Fag-burnmg

convictions| were misguided, | do not
belizve a constitutional amendment

Id be a p . To
enshrinc am.hoﬁty m pumsh ﬂag deee—
cratioas i the Constitution wosld ao
oaly t2nd 1o triviniiza the nation's char-
ter, bt encourage such juvenile temper
tamtrums in e hopes of receiving free
speech martyrdon by an casily begoiked
media. . . . It wili losc 1het reverence
end necessibility (o the ordinary cilizen
if it beromes ciuttered with amend+
ments gvenurring every wrong-headod
Supreme Court desision.

Inserting Uhe toem “descoration” inly e
Constitution wmld, in and of itsclf, seem
highty Webster's New ?obrid
Dictionary delines “desecrate” ax “fo vio-
late the sacredness of,” and in e defines
“sarred” as “comsecrated o 3 gou or God:
holy: or having to do with religion.” The
introduction of such lermx intc the
Constitigion coukd create a significant 1en-
sions within our constitutional strociore, in
particular between the flag desccration
amenciment and the refigion clause of the
First Amendment.

A muatier of proctice. As a practical mat-
et HRL Rex. 34 is so poorly conceived
thal it will, po doabt. open up 3 Pandorn's
box of tiligation. Not only are itx (crms
incmdibly vogue, but it gives po guidente
a3 o ity intended constitnional scope or
paoameiees. While the amendment's sup-
poricex clsim thoy arc merely deswing  lioc
hetween legal and fiognl bohavier, in ol
ality they are drawing ne line at ail, but
merely graating the federst government
open-ended authority o prosscute dis-
sertery who use the fiag in & manner
deemed politesl ly insppropriste.

There i little understanding or consenus
in Congrexs or the courin concemning 1he
meaning of sueh criscinf lerma as “deseora-
tion™ and *Mag of the United States.”
BDepending on the stanke wlimscly adop-
ed under the amendment's aRbority, “dess.
eration” cocld apply to cancellation of
postape stamps or use of the flag by Clym-
pie sthictes. The werm “Aag of e Uniwd
Sates” could inchude underwear from the
Tommy Hilfiger collection.

Moroover, singe H.R.J, B 54 is drofit-
ed 1o madify Lhe entire Constitution, rather
than any ont portion of the Firt Amend-

flag and that which it symbolizes is dew
10 M5, but nol ke cherished as those high
morai, legal, and ethicsl precepts which
aur Constitution teacher.”

The genius of the Constitotion lies in
its indifference 10 a pagicular individ-
ual's cause. The fuct that flag-bumers sre
able to wake refuge in the First Amend.
mert means thel every citiven can be
assured that the Bill of Rights will guned
his or her rights and liberties shouid the
need arise.

‘The flag desceration smendmen: will
also open the door Lo seiective prosecution
based purely on political beliefs. When
John Peter Zenger war charged with “sedi-
tious libel” in the very firmt case involving
freedom of speech on American soii, his
Iawyer, Anxdrew Hamifton, siamed:

Tt sbuses of freedom of speech wre the

:::mmm ofhnl.ibﬂly. Tm ought to

suppeeassd; but whom we com-
tsit the cwre of doing #7 An evil Magis-
trate, entrusted with power 1o punish

Woeds, is srmed with a Weapon the most

degtructive and tervible. Under the pre.

tense. of proning the axuberan: branches,
he frequently destroys the res.

The history of the prosecution of flag
desecration in this country bess ou this
very warning, The overwhelming mnjority
aof cases have been brought against political
dissesters, while commerciai and othey
forms of {lsg dmuw;a :m been aimust
compieicly ignored. A | article in Art in
America poinix out that doning the Viemam
‘War, those arested for {isg desecration
were “invariably critics of national policy,

SEE DESECRATION, PAGE 24

ment, it is unclear whether and to what
extent it will intcract with other provisions
in the Bl of Rights. including the void for
vagueness doctrine {Flm: snd Fifth
Amendimenisy, the averbwesdth and least
restrictive aliermatves tost {Firmt Amend-
ments, search and scizure restriciions
{Fourth Amendnent), due process and
self-incrimination prosections {Fifth
Amendment), and the crect s unuzual
punishment bar {Eighth Ameniment). as
weil a5 provisions in the Conslitation
reiating 10 the supremacy clapse (Astiche
Y1, Scciion 2) and the spoock snd dobatle
clause (Artichk |, Section 6).

H is insufficient to respond to these con-
cemmnt by ssserting that the comts can eaxily
work cut the meaning of the terms in the
same way that they have given meaning (o
other termae in the Bill of Rights, such as
“due process” and “marestonable scarchcx
and xeizres” Unlike the other provigions
of the Bili of Rights, which consirsia the
power of the state sipainst the individual, the
flag desccration mmendmieni represents an
uncharied invasion of the propit’s righis
and liberties,

Wee bave come too far as 2 nation o oisk
jepardizing our commitvent 1o freedor
in a freitiess endeavor to jegixiate patrio-
iz, As Jusiice Tackson wrote i; West Vir-
gimia State Board of Educaion v, Bametie:

{The) ultinte futility of . . . attempis o
o] cohsrence iy the lesson of cwery
such effort from she Roman drive to
smmyp out Christianity s a disturher of
ite pagan waity, the [nquisision ax a
means 10 religious and dynestic unity,
the: Siberisn cxiles a3 & mesns to Russisn
unity, down oo the kst fadiing efforts of
ou presenl totditarizn enemies. Those
who begin coercive elimination of dis-
sonk xoon find themselves sxserminating
dizsemers, Compuisery unification of
opinion achioves oaly the wasnimity of
the greveyand.

H.R.J. Res. 54 denigrates the vision of
Madison and Jefferson and glorifies the
sum&mammmgﬂm

our fiag. if we tamper with our
m.xmummwﬂg
an emblemn af uniry and freedom, into »

of intolerance. We will have done
what no foreige power has been abie fo
w—ammrm&mofu
Amesican propie.




